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FEDEIWI, EIXCTION COMMISSION 
999 E Strcct, N.W. 

Washington, D.C. 20463 

FIRST GENERAL COUNSEL'S REPORT 

MUR: 5124 
DATE COMPLAINT FILED: October 24,200C 
DATE OF NOTIFICATION: October 30,2000 
DATE ACTIVATED: July 26,2000 

EXPIRATION OF STATUTE OF 
LIMITATIONS: October 3,2005' 

STAFF MEMBER: . Lawrence Calvcrt 
Julic Obi 

COMPLAIN ANT: Phillip A. Miller . 

It ESPONDENTS : Rehberg for Congrcss Committee and Lorna Kuney, 
as Treasurer 

2 U.S.C. 0 441d(a) 
1 1 C.F.R. 0 1 IO. 1 1 (a)( l), (5) and (6) 

RELEVANT STATUTES: 

INTERNAL REPORTS CHECKED: Disclosure Rcports 

FED E 1t.A 1, AGENCl ES CI-I ECKED: 

I .  

Nonc 
. .  

G E F: I' RAI'I 0 N 0 F 31 AT'I' E It 

This tiiilttcr \vns iiii t i m d  by iI coiiiplaiiit filed by Phillip A. Millcr ("Conlplniiiatii"!. on 

Ociolrcr 24! 2000.' Tlie coiiiplaiiiani nllcgcs iliirt Rclihcrg for Congrcss Cotiiniittcc ililtl Loniii 
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Kuncy. as treasurcr ("Rchbcrg Cornmittcc"), violated 2 U.S.C. $44 1 d(a) by placing paintcd 

highway signs that cxprcssly advocaied tlic clection of a federal candidate but lacked thc 

disclaimcrs rcquired by the Fcderal Election Campaign Act of 1971, as amended ("the Act"). 

TFe Relibcrg Committee is the principal campaign committee of Dennis Rehberg, .a candidate for 

the U.S. House of Representatives in Montana in the 2000 general election. .. . 

11. FACTUAL AND LE(.;AL ANALYSIS 

A. Tlrc Law 

Tlic Act provides: 

Whcnever any pcrson iiiakes an cxpcnditurc for the purpose of financing 
coiiiniunications cxpressly advocating the election or defcat o fa  clearly identificd 
candidatc, or solicits any contribution through any broadcasting station, 
ncwspaper, magazinc, outdoor advertising facility, direct mailing, or any other 
typc of general public political advertising, such communication- 

( I )  If paid for and authorized by a candidate, an authorized 
political committee of a candidate, or its agents, shall clearly 
state that the communication has been paid for by such 
authorized political committee. 

. 

2 U.S.C. Q 44 1 d(a). Tlic disclaimcr shall "appcar and bc prescntcd in a clcar and conspicuous 

~iii~lilicr to givc tlic rcadcr adcqualc nolicc of tlic identity of thc pcrsons who paid for and. whcrc 

rcquirccl, who authorized the coiiiniuiiicatioiis." 1 1 C.F.R. 9 1 10.1 l(a)(j). The disclaimer nced 

not appcar on Ihc front facc or page of a comniunication so long as i t  appcars somcwhcrc \vithin 

tlic coiiiiii~iiiicatioii, csccpt 011 coiiiiiiiiriic;llioiis such as billboards that confain only ;I front facc. 

I d .  
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1 . .  n. The Coriiplsint 

The coniplainant provided two pictures that he took of the “Rcliberg for Congrcss” 

highway signs that lacked thc proper disclaimer rcquired by the Act. ’ The complainant states 

that thc signs failed to display any type of notice identifying who authorized and paid for the 

communications. The highway signs promote Dennis Rehberg’s candidacy and expressly 

advocate his election for offcr by stating, in very large letters, the name “Rehberg”.above the 

L--- 

word “Congress,” wliicli appc ars to bc painted in somewhat smaller but still large lettcrs. 

C. 

Alaii Mikkelsen. ‘campaign nianager of the Rehberg Committce, filcd a response on 

The Response And Other Facts 

bcli;ilfof the rcspondeiits on Novcmber 15,2000 stating that the “[signs] in question may havc 

bcen placed by the canipaign staff and volunteers on or about Septembcr 9,2000 in the Red 

Lodgc Montana area.” The response does not dispute that the signs expressly advocated 

Rchbcrg’s clection. I t  also states that the signs did not originally bear a disclaimer as painted, but 

nssetis [hilt bcforc cacli sign was installcd, a disclaimerwas affixed, which bore the words: “Paid 

for hy Rchbcrg for Congrcss. Lonia Kuney, Treasurer, P.O. Box 1597, Helena, MT 59624.” Thc 

respondciits asscrt that the disclainiers were pre-printcd on 3”x5” cards and werc “attached to the - 
signs wilh sc\lcral laycrs of 2.5’’ widc clear packing lape” in order to cnsure that they would ’ 

rciiiriirr wcritlicr proof.‘ 
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Tlic rcsponse further statcs that upon notification by a local supportcr that tlic disclaimer 

on otic sign was rcnioved witliiti a wcek of its installation, the respondents assigncd staff to 

rcplacc the disclaimcr.' Tlic rcspoiise docs not state whether this particular sign wits one of thc 

signs picturcd in the coiiiplaint. Tlic rcsponse implies, and one of thc amdavits attached to it 

. ... asserts, that unauthorized third parties must havc removcd the disclaimers. 

On its October 2000 C Ltartcrly,Rcport, the Rehberg Committee rcported $7,127.45 in 

disburscnicnts for supplies an.1 travel rclated to highway signs. 

I). Analysis 

Tlic complaint coticenis two signs, and the response describes corrcctive action with 

respcct to only onc sign. Thcreforc, at lcast one.of the signs pictured in the complair!! must have 

stood without a disclaimer for the balance of the campaign after losing'the disclaimer that 

rcspohcnts claim they aff sed to it. Morcover, because the response asserts that corrective 

iiction \\'as taken upon a rcpon from a supportcr that a sign had lost a disclaimcr, but docs not 

spccilicnlly asscrt that this sign was one of the two signs complained of, it is possiblc that both 

sigiis picturcd in  tlic complaint stood without a disclaimer from before tlic tinic tlicy wcre 

pliotogr~rphcd tlirougli Election Day.' Finally, and as noted, thcre is no dispiitc that the signs . . 

c s 11 rcss I y ad voc it cd 13 c ti bc rg ' s c I cc I i o I 1. 

.. I IIC prcsctit case b c m  sonic similarities to a previous disclaimer iiiattcr. In MUR 4920 

(Kind for Coiigrcss). thc Conimissioti found rcasoii to believc tlic rcspondctits violntcd ihc Act by 

ilisplii~iiig ii liirgt i1iiir;iI sign 011 tlic sidc of ii lmilditig willrotit o propcr discliiiiiicr. A s  i i i  his  

Inilcctl. given ilic ; i t t i iwt r1  of tiristcy the I<chbcrg Cnmiiiiitcc apparently sprtit 1)ti cxpctiscs rrhiccl to similar 
signs. illill giveti lhat ilrc.scpmicly dliml clisclairircr cards appear to Iravc hccn vulncrablc to rcnruval by vandals or 
ilrc clcnicnls. i t  is possible t l rn~  stiriil:tr Itchhcrg signs around Montana stood wittinut disclainrcrs Ibr at lcast sonic 
Iwriiiui of ilrc cnnrpaipn. 
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cosc, tlic rcspotidcnts in MUR 4920 asscrtcd that tlie action of unauthorized third partics was a 

cause (although i n  that case not thc proximate causc) of their failurc to display a disclaimcr. 

Tliere. vatidals sprayed graffiti on tlic sign, and removal of tlie graffiti also removed the 

disclaimer. Tlic Conitiiissioii indicatcd that respondents' obligation to replace the removed 

. 
. .  .. . 

disclaimcr bccanic cffcctive not latcr than when they received notice of the problem! . .. 

Tlic Relibcrg Committds highway signs apparently complied with 2 U.S.C. 0 441d(a) to 

tlic cstctit they borc separatc! affiixcd disclaimers. However, some forcc other than the 

conimiltcc or its agcnts may have reniovcd tlie disclaimers from at least two signs, just as the 

vandals dcfiiccd thc disclaimer in  MUR 4920. Thereforc, tlie Rehbcrg Committee became 

obligiltcd. not latcr than wlien i t  received notice of the problem. to replace the removed 

disclainiers. Howevcr, cven thoitgh the Reliberg Committee was aware the disclaimers had becn 

rctiiovcd, tlicrc is 110 cvideticc that i t  took action to eiishrc that disclainiers were restored to both 

signs picturcd i n  tlic complaint. Evcn if one of the signs in the complaint was the sign the 

rcspontlcnts asscrted h a t  tlicy corrcctcd based on infomiation they received from a supporter, 

tlicy would Iravc l i x i  iioticc tliat tlic otlicr sign was riiissiiig a disclaitiicr not latcr than whcn tlicy 

rcccivecl 1111: coniplaint. But tlic rcspotideiits do not claim that they corrected the second sign .. 

I, In its S~atcnrcrr~ of Kcasorrs in MUR 4920, thc Caninrissioti "agrccd \villi the Gcircral Counsel tlrat tlic sign 
. . . rrqiiircd n discl:iiiricr." 'lire Comniission cxerciscd i ts prosccuiorial discretion to takc 110 furtlrcr action alld close 
tlrc lilr lw~~:ii~sc. ~ I I I I ~ I I ~  oilier rcxmis. "(ulporr noiificaticw . . . ilrc rcspnrrdc:nr inirircdiatcly Irad ilrc disclainrcr 
rcapplictl." MI il( 4 ' )X.  StiItCIIICIIl ol' kaso i iS .  i.lotvc\'cr. firr a1 least lhrec C~iirrirrissioncrs. this fact nriiigatcd tlrc 
viiki i ioi i Iriit \vilS 110 ~ lc l insc  to linhility for i t .  Commissioner Snrith. who sig:rrcd tlrc Si~isrrrcnt or Rcasorrs. also 
issiicil :I "S~:~icirrc~ri l i lr tlrc I<ecord"'iir which Ire said he "did 1101 believe tlrat rir ici liability can be iiirposctl on a 
eillrg1ilip wlicrc i1 tliird party clcl'llccs or rcrilovcs a tlisclainrcr." I Iwvcvcr. he iprcccl \vi111 ilic C:onrnrission's cxcrcisc 
oT prosccoiorial discrcticm i i r  order 10 iivoid ilisproponiunatc tlisccrvcry leading: to  air "ari'mc judgnrcnt as to i l n  
pionrptness with \vlricli ilrc campaign woiiltl bc rcqaircd Io rcplacc tlrc disclainicr." M1.X 4920. Statcnrcnt Tor t l v  
Itccord crl' Coirrirrissic~irer I3r:idlcy h. Strrillr. 
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after rccciviiig tlic C 0 i i i i ) l i ~ i ~ i t  or otlicn~isc.~ Thcreforc, this Ofyicc rcconimends the Commission 

fitid rcasoii to bclicvc tliat tlic Relibcrg Coniniittce and Lorna Kuney, as trcasurer, violated 

2 U.S.C. 6 44 1 d(a). 

Howevcr, this Officc also recommends that the Commission not pursue the-matter 

further. Wliilc it is rcasoiiable to speculate that several Rehberg highway signs lost their 

disclaimers, nrprci 11. 5.  no nioi : than two or three signs can currently be identified as having 

stood without a disclaimcr fo: any pcriod of time. Additionally, because of the lcss-than- 

pennancnt nature of tlie signs (much less the 3"xY cards that were assertedly attached to them), 

... . 

i t  is uiilikcly that fuilhcr discovery would cither effectively verify the scope of the violation or be 

an efficient use of tlic Commission's resources, given the value of the case? 

Moreovcr. coniparison of this matter with MUR 4920 also leads this Office to 

rccoiiiiiicnd no furtlicr action. As noted, although the Commission found reason to believe the 

rcsporidciits tlierc had violatcd 2 U.S.C. 5 441d(a), it also exercised its prosecutorial discretion to 

tnkc no furtlicr action iliiti closc tlie filc. Although the apparcnt violations here appear to have 

occurrccl i i i  11ic li1sI iiiontli bcforc iiii clcction, thcy also appcar to have beeii of a much shorter 

duration tliaii tlic violation in MUR 4920, which spread ovcr parts of three clcction cyclcs. 

Morcovcr, i t  is rinkiiowii wlichcr tlic signs here were placed in heavily traveled locations; thc 

niural in MUR 4920 \v;is on tlic sitlc of a building in a lieavily travclcd doivntown loca!ion. 

'I'licrchc. h i s  Oflicc rccoiiiiiiciids Iliiit i n  tlie propcr ordering or its prioritics iiiitl liiilited 

I 

7 Tlic rcspunrlrtiis :ilso (lo iirrt claitii ilial ilicy i d  the sign tlo\vn hclirrc rrcciving tlic coiiiplaint. ciilicr 
Ircciiiisc ilic clrctioii w i s  ovcr o r  liv any oilier rcnstiti. 



-7- 

I t*cs~tirces. tlic Commissioii find rc;isoti to bclieve ha1 Reliberg for Congrcss Coriimittcc and 

9, 

3 

I.,oiiia Kuiiey. iis trcasurcr, violatcd 2 U.S.C. 8 441d(a), and admonish the respondents, but take 

no fitrllicr aclioti arid close the fik. ,%?c l-/cckh- 1'. Clfnrrcj~, 470 U.S. 21 (1985). 
. . .  ..a,. . .  

. 
.. 

. .I 111. IUXOMMENDATIONS 
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1 .  Fitid reason to bclieve that Rehbcrg for Congress Committee and Lorna Kuncy, as 
treasurer, violated 3. U.S.C. 8 441d(a), but take no further action and send an 
admonisliiiient Icttc ;. 

. .  
2. Closc lhc filc. 

Lawrence H. Norton 
Gcneral Counscl 

, 19 Dald 
20 
21 
22 
23 

Acting Associate General Counscl 


